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PROCEDURE AND PRIVILEGES COMMITTEE 
Changes to Prorogation and Extended Sessions - Report 

MRS D.J. GUISE (Wanneroo - Deputy Speaker) [10.31 am]:  I present to the Legislative Assembly the 
Procedure and Privileges Committee’s report on changes to prorogation and extended sessions.   
[See paper No 1643.]   

Mrs D.J. GUISE:  The Leader of the House, during a brief ministerial statement made in the Legislative 
Assembly on Wednesday, 25 June 2003 about the prorogation of Parliament, advised members that it was not the 
intention of the Government to ask His Excellency the Governor to prorogue Parliament on an annual basis.  In 
so doing, he also requested the Procedure and Privileges Committee to take that announcement as a reference for 
the committee to consider whether any modifications to the Legislative Assembly standing orders are required 
following this change to parliamentary procedure.  The committee gave this matter priority, because several of 
the matters considered need to be resolved prior to the resumption of sittings in 2004.   

Section 4 of the Western Australian Constitution Act 1889 enacts -  

There shall be a session of the Legislative Council and Legislative Assembly at least once in every year, 
so that a period of 12 months shall not intervene between the last sitting of the said Council and 
Assembly in one session and the first sitting of the said Council and Assembly in the next session.   

The question arises whether the requirement of this section is met if the interval between sitting periods of each 
House is less than 12 months, or whether the blocks of sittings may be divided by prorogation each year.  
Section 3 of the Western Australian Constitution provides His Excellency the Governor with the power to set 
both the time and the place for the meeting of the first and every other session, and to also prorogue Parliament.  
The Governor would first seek the counsel of his Executive Council advisers regarding this matter.  This 
inherently means that the responsibility lies with both the Crown and its ministers to determine how section 4 is 
to be read and applied.  The Government has already advised the Assembly that it does not intend to ask the 
Governor to prorogue Parliament at the end of this year.  However, the committee notes that His Excellency the 
Governor may still from time to time prorogue Parliament whenever it is considered necessary for the good 
management of Parliament.   

The committee recognises that there are several issues, procedural and administrative, that need to be addressed 
to accommodate the move away from annual prorogation of Parliament.  Currently the Governor’s speech is a 
primary method used by the Government to announce its legislative program for the forthcoming session of 
Parliament and for opposition and private members to debate government policy.  Until now, it could have been 
assumed that this would occur on four occasions during a four-year Parliament.  If there is only one opening 
each Parliament, members will lose one general debating opportunity in each of the following three years after 
the opening.  The committee considers that the retention of an annual capacity by the Government to provide the 
Legislature, and, coincidentally, the public, with an overview of the Western Australian Government’s 
legislative program for the next 12 months is important.  Therefore the committee proposes that on the first 
sitting day in each calendar year after the opening of the new Parliament, a Premier’s statement be presented by 
the Premier in the Legislative Assembly.  The debate will have priority over all other business that is not of a 
formal or procedural nature for the next four sitting days, including the remainder of the first day.  The Address-
in-Reply procedures in the standing orders will apply only when the Governor formally opens Parliament.   

In dealing with the Notice Paper, a number of things will need to happen.  First, I will speak about notices of 
motion.  Standing Order No 74 allows notices to be removed from the Notice Paper after 30 sitting days 
provided the affected member does not require the notice to be continued.  This procedure is convenient for 
Legislative Assembly members because it allows a notice that may serve no further purpose to be taken off the 
Notice Paper in an administrative way without political difficulty.  However, there is the potential that members 
could retain a notice of motion on the Notice Paper for up to four years.  The committee therefore proposes that 
members be permitted to renew a notice of motion only for one period of 30 sitting days, hence the total time a 
notice would potentially remain on the Notice Paper would equate to approximately one year.   

Currently, after prorogation unanswered questions on notice are not automatically reinstated on the Notice Paper 
at the beginning of a new session.  Members are required to submit their questions on notice if they want them 
reinstated onto the Notice Paper.  Under Standing Order No 80(2), if answers have not been received within two 
calender months members may ask ministers why answers have not been received.  They may then ask for an 
explanation from the minister after each succeeding month that a question remains unanswered.  If the removal 
of yearly sessions of Parliament is implemented, the committee believes that members’ unanswered questions on 
notice should remain on the Notice Paper until the minister answers them.  The committee expects to report on 
this and other related matters shortly.   
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The same question rule in Standing Order No 126 exists to prevent the Legislative Assembly from regularly 
being presented with the same matter for a decision.  As it stands, the rule would effectively prevent the 
reintroduction of the same Bill or motion for up to four years in single-session Parliaments.  If yearly sessions 
are to be removed, the committee recommends the same question rule be amended to apply to each year 
commencing on 1 January.   

With regard to orders of the day, currently upon prorogation all business on the notice paper is removed.  Orders 
of the day for Bills can be restored on motion.  If no prorogation occurs, some orders of the day, such as private 
members’ business, Legislative Council messages etc, could remain on the Notice Paper for several years.  It is 
desirable to have a mechanism that allows an automatic clean up of stale orders of the day that are not being 
proceeded with.  Accordingly it is proposed that orders of the day that have not been debated for 12 months be 
automatically removed from the Notice Paper.  With regard to orders of the day for Bills, a member should still 
be able to move a motion to restore them to the point that they had reached when they were automatically 
removed.   

With regard to the disallowance of subordinate legislation under section 42 of the Interpretation Act 1984, and 
other Acts, an extended session will enable a notice of motion to disallow subordinate legislation to remain on 
the Notice Paper for up to four years.  It is possible that subordinate legislation could be disallowed by the 
Legislative Assembly after it had been in force for some considerable time.  Disallowance occurs in more than 
one procedural way.  An example is the Metropolitan Region Town Planning Scheme Act 1959, in which 
amendments under section 33 come into force when they are no longer subject to disallowance.  If the House did 
nothing about a notice of motion given to disallow a proposed amendment, that amendment could not come into 
effect.  In practice the Government will arrange to bring on the disallowance motion and then defeat it.  The 
same question rule prevents the motion from being proposed again and the amendment can then come into 
effect.  The committee proposes that the Interpretation Act 1984 be amended to provide for disallowance 
motions to be dealt in a timely manner.  This can be achieved by amending the Interpretation Act to provide for 
an automatic disallowance of subordinate legislation if a notice of motion is not debated within 15 sitting days 
after notice is given.  This will have several effects.  First, it will introduce a finite period for dealing with 
disallowance motions.  Second, it will effectively create an obligation on the relevant minister in the Legislative 
Assembly to ensure that a disallowance motion is dealt with.  Third, it will potentially increase the number of 
such motions in the Legislative Assembly because the Legislative Assembly’s procedure will be as effective as 
the present arrangement in the Legislative Council.  It will be necessary to identify all the individual 
disallowance provisions in legislation apart from the Interpretation Act to ensure that they are also dealt with 
appropriately.  The Attorney General’s department is best placed to undertake this role, and it would be 
convenient if a schedule were presented to the House detailing the provisions and what amendments are 
necessary to bring them into accord with the spirit of the proposed changes.  The committee also recognises that 
it will be necessary to ensure that notices of disallowance motions are not affected by Standing Order No 74, 
because the committee has serious doubts about the use of standing orders to modify procedures set out in 
legislation.  Accordingly, the committee recommends that a temporary order be adopted to allow the Attorney 
General time to consider the recommended changes to the Interpretation Act and to advise the Legislative 
Assembly of the action he intends to take, and for the Legislative Assembly to consider what further action, if 
any, is required.  The committee will undertake a review of the temporary order before it expires at the end of 
2004.   
I now turn to select committees.  Given the changed committee system and the concentration on standing 
committees that was brought into effect at the commencement of the present Parliament, it is not expected that 
select committees will often be appointed.  Select committees cease to exist upon the presentation of the 
committee’s final report or prorogation.  Prorogation thus applies some pressure on select committees to 
conclude their investigations within a year.  However, this changes substantially with the introduction of 
indeterminate session periods.  Under extended sessions, the Legislative Assembly may need to look more 
closely at the reporting date of an appointed select committee.  To retain the essential character of select 
committees as relatively short and focused inquiries, the standing orders should be amended to provide for a 
select committee life of 12 calendar months when no period is specified in the motion establishing the select 
committee.  This will not prevent a motion being moved at a later time to extend the committee’s reporting date.   
I will now deal with the standing orders and parts of Acts that need consideration.  Section 38(g) of the 
Constitution Acts Amendment Act 1899 provides that a member’s seat becomes vacant if the member fails to 
attend the Legislative Assembly for an entire session without the permission of the Legislative Assembly.  In the 
case of a single-session Parliament, the period covered by section 38 would be extended from a period of 
approximately one year to a period of four years.  Plainly, it is unacceptable for a member not to attend the 
House for up to four years and, in keeping with the intention of the section, a period of one year should be 
specified.  The committee, therefore, proposes that the Constitution Acts Amendment Act be amended to 
redefine the period as “12 months” instead of “one entire session”.   
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I now turn to sessional orders.  Sessional orders cease to have effect upon prorogation and are used to trial 
proposed new standing orders or temporarily alter the operation of an existing standing order.  Perhaps their 
most frequent use in recent times has been to change the priority of business at certain times of the year.  With 
indeterminate session length, a period of operation will need to be determined in each sessional order, and a 
default provision is desirable.  The maximum period that each sessional order can operate is 12 months of a 
session and it therefore seems appropriate to provide for a default period of 12 calendar months.  The term 
“sessional order” should be changed to “temporary order” to reflect its changed nature.  The committee 
considered whether temporary orders should be allowed to take effect for a period greater than 12 months and 
concluded that it is desirable that they retain their temporary character.  A period of operation greater than 12 
months should not be allowed without a further motion in the Legislative Assembly.  Changes from “sessional 
order” to “temporary order” will be needed wherever that wording occurs in the standing orders.   
It has always been the view that the standing order in relation to the rescission of a vote operates effectively as 
an exception to the same question rule.  Recommendation three of the report proposes that the prohibition on the 
same question being put in the Legislative Assembly apply for each year commencing 1 January.  The change to 
the same question rule to a period of less than a session would make the words in Standing Order No 127 
“during the same session” redundant and, therefore, the committee proposes that they be deleted.   

Standing Order No 90 is currently suspended by a sessional order for the remainder of the second session of this 
Parliament.  The anticipation rule is designed to ensure that the Legislative Assembly deals with a matter only 
once and by the most effective method.  Practice in the Legislative Assembly is to allow questions without notice 
to be asked regarding matters about to be brought on in a motion or Bill and to use various forms of the House to 
highlight different aspects of issues when they arise.  Members seem comfortable with this arrangement and, 
given that the anticipation rule has no useful application in the Legislative Assembly, it should be deleted.   

In terms of dealing with the withdrawal of motions and the discharging of orders of the day, Standing Orders 
Nos 120 and 144 allow motions that have been withdrawn to be moved again in the same session and allow the 
subject of a discharged order of the day to be reintroduced in the same session.  The lengthening of a session’s 
time period by the removal of yearly prorogations will not have any effect on these standing orders and the 
committee therefore considers the words “the same session” to be redundant.   

Standing Order No 45 provides for the suspension of members after naming for two sitting days, including the 
day of suspension, on the first occasion in a session, four sitting days on the second occasion in the same session 
and 13 sitting days on any subsequent occasions in the same session.  The retention of “in a session” and “same 
session” time frame will increase the penalty’s severity by increasing the chance of members being named a 
second or more times during a session lasting up to four years, thereby incurring more severe penalties for 
misconduct when previously the penalty for a first offence in each one-year session was only two sitting days.  
Members might have varying views about whether that is a good or bad thing, but I suggest it is a good thing and 
we need to deal with it.  The committee therefore proposes that the time frame contained in Standing Order No 
45 be changed from “session” to “a year commencing 1 January”.   

Standing Order No 55 contains a penalty for persons who commit contempts against Parliament.  If a person 
refuses to pay a fine imposed by a House of Parliament, that person may be imprisoned for the remainder of the 
session.  Standing Order No 55 implements the penalty contained in section 8 of the Parliamentary Privileges 
Act 1891 and this section has not been used by the Legislative Assembly since the early 1900s.  The committee 
considers it would be more appropriate to conduct a review of this standing order and section 8 of the Act within 
the overall context of its current review of parliamentary privilege.  The committee also considered standing 
orders relating to sessional and standing committees, the absence of members, Bills that have lapsed due to 
prorogation and the Governor recommending messages.  In each instance, the committee agreed that no change 
was required.   

The committee has also been advised by the Clerk that a number of administrative changes will be necessary as a 
result of the House not proroguing each year.  These do not require any action on the part of the committee or the 
Legislative Assembly, but are recorded for members’ information.   

In conclusion, I stress the importance of the report that I have presented today on behalf of the Procedure and 
Privileges Committee.  It affects each and every member.  I urge all members to read the report and the 
Government to act with some speed on the recommendations that have been made by the committee.   

MR D.F. BARRON-SULLIVAN (Mitchell - Deputy Leader of the Opposition) [10.51 am] - by leave:  I thank 
members for their indulgence.  I agree with virtually everything that the Deputy Speaker, the member for 
Wanneroo, said in her speech.  I would certainly suggest that there is no reason to mourn the loss of in-term 
prorogation, as long as a range of technical and administrative arrangements are made, as outlined by the Deputy 
Speaker over the past few minutes.  However, there is one aspect of the proposals put forward by the Procedure 
and Privileges Committee that I would like to draw to the attention of the House and raise as a matter about 
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which I have serious concern.  I do this as a former member of the committee.  From an individual perspective, I 
believe there are some matters to which the Government, when it is taking on board this particular proposal, 
could give serious consideration.   
The federal Parliament does not seem to have any problems with dispensing with prorogation during the term of 
a Parliament.  It should not be seen as a tradition as such but a tool that has been used by Governments over the 
years for different purposes.  I remind members that in 1992 the Lawrence Labor Government deliberately 
prorogued Parliament.  In doing so, it effectively silenced two very inconvenient and active select committees of 
the Legislative Council that were probing and inquiring into matters of sensitivity and political embarrassment to 
the Government of the day.  Therefore, prorogation is something that a Government might use for political 
purposes if it so chose.  Indeed, there is political argument for that tool being removed from the scope of 
government.  In essence, there is nothing wrong with doing away with prorogation.  
The proposal we have before us today differs from that of the federal system in one important respect.  In 
particular, the federal Parliament does not have an annual Prime Minister’s speech along the lines of the 
Premier’s speech that is suggested by this committee.  What is being suggested in fact is a sanitised address-in-
reply process to some extent.  This is confirmed in the committee’s draft report, which states that ministerial 
statements, press releases and other methods are used to inform the federal Parliament.  In other words, if in the 
federal Parliament the Government wants to announce its legislative program and give consideration to 
significant policies and so on, it has options at its disposal without giving the Prime Minister the podium at the 
beginning of each year to give what might amount to nothing less than a political address.   

I do not think that the Procedure and Privileges Committee has given any substantive reasons that these other 
methods could not be used or would not be seen as efficient or desirable ways of enabling a Government to 
inform the community through Parliament of its legislative or policy program.  Instead, this proposal of a 
Premier’s speech has been put forward.  Initially, I had enormous concerns when this was being deliberated, 
because it would have undermined the Address-in-Reply procedures quite considerably.  In particular, 
consideration was being given to doing away with the notion of priority for this part of the parliamentary 
process.  It may not have been possible for amendments to be made to the Premier’s speech and so on.  I am 
pleased that that has subsequently been changed and that the Premier’s speech will at least be afforded the same 
sort of priority as the Address-in-Reply is at the moment. 

My main concern with the notion of a Premier’s speech is that essentially it is a win for Executive Government.  
It is certainly a win for Dr Gallop’s spin doctors, assuming that the Government would pick up and run with the 
idea.  Some would argue that the replacement of the apolitical Governor by the highly political Premier as the 
focus of a fresh sitting of the Parliament each year must be resisted at every opportunity.  The Government’s 
spin doctors must relish this opportunity of having television cameras homing in on the Premier in Parliament 
once a year and him carrying the enormous credibility and kudos of having this great institution as a backdrop.  
However, it must be emphasised that in the federal Parliament the Prime Minister certainly does not supersede 
the Governor General in this manner.  The Governor stands as a neutral figure at the apex of our State 
Constitution.  As such, he announces government policy at openings of Parliament as the policy program for the 
entire Western Australian community.  I am pleased to see that our Governor will continue to do that after each 
election, but not on an annual basis or when Parliament would otherwise have been prorogued.  Federally, the 
Governor General has set a precedent for independent comment.  That occurred during his latest speech in 
Parliament.  This only goes to emphasise the importance of having a truly independent and apolitical authority in 
the role. 

If the Government picks up this recommendation, would it wish to circumscribe the office of Governor and 
elevate the Premier as the prime source of executive authority?  Would the Government seek to portray the 
Governor as no more than the representative of the monarch rather than in his real role as the arbiter of our 
constitutional system?  Whether Western Australia is part of a monarchy or a republic, the role of the Governor 
is of crucial importance.  When in January 1995 the Western Australian Constitutional Committee presented its 
report, having been asked to examine the operation of the federal system and the possible impact of a republic 
upon Western Australia, it was emphatic on the role of the Governor.  The position of the state Governor was 
stated to be analogous to that of the Governor General, including acting as constitutional guardian and umpire.  
This reflected a general view of submissions received that, since the Governor is already the effective head of 
state, the position would be no less significant in a republic than it is now.   

Furthermore, a majority of submissions stressed that under a republican system the office of Governor should be 
filled by popular election.  The committee baulked at this but formally recommended that in a Western 
Australian republic the Governor should be elected by a two-thirds majority of both Houses for a term of five 
years.  We all know that the Premier subsequently picked up on the notion of having a popularly-elected state 
Governor; indeed, he made a promise to go down that path.  Perhaps that is yet another broken promise.  We will 
wait to see whether he will adopt that initiative, but I will not be holding my breath.   
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The replacement of the Governor’s speech by a Premier’s speech would do more than signal that the office of 
Governor is no longer of such importance that it should be filled by election.  This proposal would mean a 
downgrading of the Governor’s parliamentary role and his role as the constitutional umpire, but, then, 
authoritarians do not see the need for independent umpires.  The reduction of formal openings at the beginning 
of each year involving the Governor could relate to a number of desires by the Government of the day.  I would 
suggest that one obvious one is to enable the Government’s spin doctors to go to work on promoting a very 
strong political message.   

If the Government agrees with these committee recommendations, so be it, but when the day comes that our 
system of democracy changes to a republican model, it will be important that we revisit this matter.  If eventually 
we do become a republic, for a multitude of good reasons the people and not the Parliament must certainly elect 
the head of state in a truly democratic process.  Once the people hold that sovereign power, their representative 
should address the Parliament each year, not the Premier of the day.  When a democratically elected, apolitical 
Governor stands before Parliament in place of the political leader of our Executive, the Premier, we will know 
that the people are really back in power.   
 


